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INTRODUCTION

Theref erendum on the United Kingdosmhéldn2Bdund20tteadch i p o
the triggering of Article 50 TEU 28 March 2017 were decisive moments in British and European history.
These events have confirmed that the relationship and coordination between the United Kingom (

and the European UnioieJ in variougpolicy areas will be subjected to extensive change in the future.
The *‘Area of Fr eedo &ES)] whel forms the baddonedof pbliciest regarding  (
immigration, police cooperation and anérrorism! in the EU, appears unlikely to beeexpt from such
procedural reconfigurations Subsequently, the cooperation between the UK and the EU, regarding

various instruments within AFSJ, is likely to change due to the adjustments brought about by Brexit.

The European Arrest WarrardAW repreents one component within the structure of AFSJ. At present,

it is uncertain whether the UK will be able to continue their participation withirCinencil Framework
Decisionof 13 dine 20020n the European Arrest Warrant and the surrender procedures leetiember

States( * Fr amewor k Decision 2002"), once the wWThehdr aw
EAW is a key instrument of cooperation among the EU Member States in the enforcement of justice and
prosecution of crime and criminals on a crbesder basis. Its possible demise in the fi®xit relatiors

between the UK and the EU touches uporeseva | sets of citizens'’ i nter e:
therefore, to highlightthe interests othoseinvolvedand to canvas possible policy options for a {Brsixit
scenario.These considerations are based largely on the review okowmurary academic commentary,

media outlets and policy documents published by both legal practitioners and the UK Government

concerning the posBrexit criminal extradition process.

In particular, the paper focusem two aspects of the functioning of the EAW that may have important
consequences for citizens following Brexit. The first point concentrates on the surrender procedure of accused
or convicted persons and specifically provides an assessment of impti¢atitime pretrial detention stage.

The second aspect focuses on extradition conditions and guarantees between the UK and EU Member States.

1Ssarah Sy, “An area of fr eedoHuaropeandarliamenipn 20d7h<d j ust i ce: gener al
http://www.europarl.europa.eu/atyourservice/en/displayFtu.html?ftuld=FTU 5.12.1Hhtmtessed 23 June 2017

2Sergio Carrera, Elspeth Guild & Ngo Chun'LMh at does Brexit mean for the Eéhtres Ar ea
for European Policy Studiéd July 2016) https://www.ceps.eu/publications/whadoesbrexitmeaneu%E2%80%9%sea
freedomsecurityandjustice> accessed 15 November 2016

3 European Union CommitteBrexit: Judicial oversight of the European Arrest Wart8niuly 2017, HL 16 2019, Page 18, Para
47
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This examination is aimed at providing information and guidance for individuals, bodies and organisations
working wth those citizens who may find themselves affected by such changes. Structurally, the first part of
the paper introduces the key elements of the EAW system, highlighting its advantages and disadvantages, and
the related citi zen scanvasses poirexit eptionsTidr extraslitton coopératipna r t
between the UK and the EU. Finally, the third part analyses the likely impact of the options on the table for

the relevant citizens concerns.

THEBJROPEARRRESWARRANT

The Framework Decision@on the European Arrest Warrant officially came into force on 1 January 2004
and has been adopted by all Member States of the European WNitmregardto the UK, theprovisions

were transposed into national legislation with Part 1 of the Extradiidr2003. Part 1 deals with extradition

bet ween the UK and,whichintlvelas the Member States of the EumopeandJhion. The
Framework Decision 2002placed instruments previously applicable for extraditions between EU Member
States wh a common surrender system. Previous applicable agreements, such as the European Convention
on Extradition 1957 (,hdaverenaiaat infordatmmavebeaomeecohsbléteoimthel 9 5 7

EU context.

The process under the Framework Decision 2002 is considerably different from classical extradition
cooperation between countries. Judicial cooperation replaces the use of diplomatic channels. Also, grounds
for refusing extradition have been limited and efirames have been streamlined. The European Scrutiny
Committee (House of Commons select committieat assesses the importance of EU documents) has
suggested that the substantial changes to the previous extradition procedure reflect a desireatseiticee

speed and functionality of the extradition systehis is to promote effective cooperation in the croesder
prosecution of crimes and countany opportunities to evade justice that the free movement of persons may

provide for criminal$.

The Framework Decision 2002 relies on the principle of mutual recognition in criminal matters. The Tampere

European Council 1999 recognised mutual recognition of judicial decisions and judgments as the cornerstone

“Gregory Mann, ‘' The Eur dvpdnechansm foreexraditioha (2009 84tSIILCALSs hor t

5 European Scrutiny Committee,K S ! Y Q &outtof pgeiispon 2rindinal law and policing measué@sNovember 2013, HC 683

201314, Page 42, Pal®7

6 Home Affairs Committe®re[ A 802y ¢NBFG& 9! L2t A0S I y RinOeuidioni3l Pdtober DA3RHCA OS Y S|
615 201314, Page-5, Point 8
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of judicial cooperation in both civil amdiminal matters within the European UnibMutual recognition
requiresdecisiors taken by the judiciary in one Member State to be recmghand enforced by the judicial

authority in another Member Stafe.

The EAW is a %*tHatedablesithe hatioha jodickliaathority in one Member State of the
European Union to request from their judicial counterpart in another Member State the surrender of an
individual for criminal offences. The template warrant is provided for in an Anttex Framework Decision

2002 and requires a judicial authority to sign and execute it. The warrant may only be issued for the purposes
of conducting a criminal prosecution, executing a custodial sentence or a detertt@i® Hence judicial

authorities are able to request the surrender of an individual both at drfaleor posttrial stage.

The request for the surrender of an individual at thetpiagd stage can only be made for those who are accused
of committing an adthat is punishable by t&honths or more of deprivation of liberty. At the pasal stage,

the individual must have been sentenced to at leastofiths deprivation of libert}: So long as these
conditions are met, the Framework Decision 2002 imposes an taisliga recognise and automatically
execute the warrant throughout the European Union, unless an exception dpplesFramework Decision
2002 provides for both mandatory and optional rex@cution ground$ These include certain internationally
recognied justifications such as the age of criminal responsibility antetbés in idemrinciplethat prevents

individuals from being tried or convicted for the same offence twice.

The European Arrest Weant: Advatages

The changes to the extradition blueprint with the EAW have had a positive impact on the performance of
surrender procedures between EU Member States in at least two respects. First, the fact that the European

Arrest Warrant must be executed within a sttigte limit—the surrender of an individual must be completed

‘"European Parliament, ‘Tampere Eur opean o®@cEuropéan Parlianser2a nd 16 Oc't
October 1999) http://www.europarl.europa.eu/summits/tam_en.htmaccessed 04 January 2017
SEU Commi ssion, ‘“Mutual recoghtereh ¢Cofmmonal cdecpba) o €OMI 0200D0I

9 Council Framework Decision 2002/584/JHA of 13 June 2002 on the European Arrest Warrant and the surrender procedures
between Member States [2002] OJ L190/1, Article 1(1)

10 Council Framework Decision 2002/584J 13 June 2002 on the European Arrest Warrant and the surrender procedures
between Member States [2002] OJ L190/1, Article 1(1)

11 Council Framework Decision 2002/584/JHA of 13 June 2002 on the European Arrest Warrant and the surrender procedures
between Member States [2002] OJ L190/1, Article 2(1)

121 ibor Klimekizuropean Arrest Warrar(Springer, 2014) Page 246

13 Council Framework Decision 2002/584/JHA of 13 June 2002 on the European Arrest Warrant and the surrender procedures
between Member.Statg2002] OJ L190/1, Article 3 & 4

Brexit & The European Arrest Warrdfow will change affect éhinterests ¢ Paget of 24
citizens?


http://www.europarl.europa.eu/summits/tam_en.htm

within a 60 day period, which can be extended to 90 days in exceptional circumstaasesnsured added

efficiency for surrender procedures. Several authorities have credited the EAW sydtensénse.

In 2011, The Human Rights Joint Committee (appointed by both the House of Commons and House of Lords
to consider human rigkt issues in the UK) recognised that the EAW had successfully reformed the
surrendering procedure throughout Eurojpo a quicker and more streamlined operatiéin 201314 the

UK Government also supported a similar finding. It recognised that the EAW has managed to reduce the

procedure to around 3 months rather than approximately 10 months undeEhbjurisdictiort®

Relatedly the second positive impact of the European Arrest Warrant has been to reduce the overall time an
individual is likely to spend in pneal detention due to extensive delays in extradition. The European
Commission has determined that thessible prerial detention period has been reduced from 1 year to 15
days for those who have consented to their surreriflédternatively, where an individual does not consent

to their surrender, the final decision is made by the executing judicial rétythbhis has meant that the
average time of repatriation for those who did not consent is around 48 days, still a considerably shorter period

of time than without the EAW.

Moreover, previous extradition instruments, such as the Extradition Conve®ih allow parties to the
convention to refuse an extradition request in respect of one of their own cifi%€hs. Framework Decision

2002 has restricted the possibility for Member States to refuse the surrender of an individual based on their
nationalityor the status of their residency within the relevant coudtryhis ensures the retrieval of serious
suspected offenders who would otherwise have been protected by their nationality. Theresa May, while the
Home Secretary in 2014, praised the watfanthis. Without the EAW, individuals such as the Greek national

who fled to Greece after committing sexual assaultsomyaé6ar ol d girl i n Hampshir

in Gree®e today”.

14 Joint Committee on Human Righisie Human Rights Implications of UK Extradition P2ticyyne 2011, HL 156 & HC 767 2010
12, Page 37, Para 130

15 Home Affairs Committe®reLisbon Treaty EU police and criminal justi8d'nd dzNB & Y -iii deSsioh3Y Qcéobe 20kB, HC
615 201314, Page 5, Para 8

BEU Commi ssion, “On the i mplementation since 2007 of the Cou
warrant and the surrender procedures between Memb St at e s’ (Communication) COM (2011)
YEU Commi ssion, “On the implementation since 2007 of the Cou

warrant and the surrender procedures blpli7t5iieadn Member States’
18 European Convention on Extradition 1957, Article 6

19ZsuzsannaDedRac s many & Rob Bl ekxtoon, ‘The Decline of the Nati on:
European Journal of Crime, Criminal Law and Criminal Justice 317

20HC Deb, 10 November 2014, Col 1237
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The European Arrest WarrariDisadvantages

The EAW systeimas also attracted various critiques, particularly, but not only on the part of members of the
UK Government. One critique points to the fact that the EAW is used far too frequently for minor offences and
thus places a disproportionate burden on the jiatic of every Member Staté Additionally, more warrants

are issued each year than effectively exectfieghilst fundamental rights concerns are raised in conjunction
with the EAW. Although the literature suggests that the principle of mutual recogna®riahilitated
cooperation and enhanced judicial protection of individual rfghtsertain situations suggeshat this
principle forces a Member State to execute an EAW even to other Member States with poor records of

management of their prison system.

The case of Andrew Symeou, a UK national who was surrendered to Greece in 2009 to face charges in
connection to the death of a young man, exemplifies such criticism. Due to the principle of mutual recognition,
the warrant was automatically processed, Wittte regard for the prison conditions in Greece at the time or

the functionality of the prison system. Consequently, Symeou was detained in appalling prison conditions for
10 months?* These concerns are relevant today because prison overcrowding aciéraeés in detention

systems are still present in various EU Member States. In 2015, the European Court of Human Rights found 27
violations of Article 3 ECHR against Rorfaniapar t i cul arly due to their | ev

hygieneand ack of ap pr o?pimdetantion fatilides.| t h car e”

These circumstances raise questions as to the capability of the EAW to ensure that the pursuit of an
expeditious process is not placed before the concerns for the fair treatment of indiidDalssequently,

The Human Rights Joint Committee has stipulated that the principle of mutual recognition, which underpins

21 Joanna Dawson, Sally Lipscombe & Samantha GddeEuropean Arrest Warrahtpuse of Commons Library Briefing Paper, 18

April 2017, Page 8

2EU Commi ssion, “On the i mpl ementRetidionof13sJine 20@2 or2tbe(Edropeah artest e Co u
warrant and the surrender procedures between Member States’

2Joanna Apap & Sergio Carrera, ‘European Arirmsthé&aemlaamtged [
(Centre for European Policy Studidskebruary 2004) kttps://www.ceps.eu/publications/judici@ooperationand-european
arrestwarrantgoodtestinggroundmutuaktrecognition> accessed 17 November 2016

24 Andrew SymeolExtradited: The European Arrest Warrant and My Fight for Justice from a Greek PiiBaaliaek Publishing,

2015)

BEI' N, “The i mplementation of ECtHR judgments [Euwopearer ni ng det e
Implementation Network,9 December 2016) http://europeanimplementation.net/eirvoices/2016/12/19/themplementation
of-ecthr-judgmentsconcerningdetention-conditionsin-romaniaa-politicatissue> accessed 15 March 2017

26 |acov Stanciu v Romania, No. 35972/05, ECHR 2012, Para 195

27\Written Evidence from The Freedom Association, September 2014,

http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/extradidisrcommittee/extradition
law/written/12532.html
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t he EAW, r es ul Bistha cnimiral justibel systerds of naighbolirihg EU Member States and
leads to instances of injus#. In essence, these considerations advocate for changes to the extradition process

in order to avoid exposing citizens to similar circumstances to that of Andrew Symeou.

POSTBREXITOPTIONS

Once the process for withdrawal under Article 50 TEU is etenfiie procedure of extradition for criminal
offenders between the UK and the remaining EU Member States is likely to change. The UK may no longer be
obliged to uphold obligations and commitments under the Framework Decision 2002. Amotessrimes

and the crosborder movement of criminals will nonetheless continue in the-Boskit environment, the

problem of what type of agreement may replace the EAW scheme has been given much attention in the
context of the debates surrounding Brexit. The Hafdeords European Union Select Commfiftethe EU

Home Affairs Suommitte€®, academic® and other legaf bodies have identified the following options as
potential directions the UK may wish to explore when determining which future agreement is most

appropriate in the area of criminal extradition.

Option 1 Framework Decision 2002

In order to continue using the European Arrest Warrant as a judicial tool for the surrender of criminal
offenders, the UK and the EU would have to come to an arrangéhagntould allow for a third country to

remain part of the Framework Decision 2002. In March 20&%&ecretary for the Home Departmember

Rudd, categorised the continued use 3 Ndvertheless, ncur o p

situation exists where a third country has complete actessid use of the European Arrest Warrant and

28 Joint Committee on Human Rightsie Human Rights Implications of UK Extradition P2®idyne 2011, HL 156 & HC 767 2010
12, Page 37, Para 132

29 European Union CommitteBrexit: future UKEU security and police cooperatité,December 20161L 77 20147

30 EU Home Affairs Subo mmi t t e e, “Criminal Justice Cooperation wilkKkh t he E
Parliament29 March 2017) fttp://www.parliamentlive.tv/Event/Index/e4b47544069-4735ad4859b574618fd9> accessed 14
April 2017

1St even Peers, ‘EU Referendum Brief 5: How would BUlawit i mpa
Analysis?21 dine 2016) <ttp://eulawanalysis.blogspot.co.uk/2016/06/eaferendumbrief-5-howwould-brexit.html> accessed 15
November 2016

32Members of 6KBW Colleg Hi | | ‘“Brexit Briefing 6KHBW.Calegt HS July@dbé)ck cati ons f o
http://www.6kbw.com/publications/articles/brexhriefingno-2-2 > accessed0 July 2016
BAl'i son Little & Greg Heffer, “Amber Rudd risks Br ebalyt fallo

Express07 March 2017) http://www.express.co.uk/news/politics/775804/AmbRuddBrexitwarnsUkmustremainEUarrest
warrantscheme> accessed 10 March 2D
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even countries with close relations to the European Union, such as Norway and Iceland, have had to conclude

a separate agreement ielation to extraditior®?

Option 2: European Arrest Warrant Style Agreement

A European Arrest Warrant Style Agr e ethawouldgllowE AW S
the UK and the EU to ensure the continued surrender of individuals through a skstehas largely
incorporated parallel provisions to those under the Framework Decision 2002. An EAW Style Agreement could
represent a duplication of theurrent process, yet may also contain certain necessary modifications due to

the change in status of the UK from an EU Member State to a third country. In the past, the negotiations
between Norway, Iceland artide European Union concerning an extraditigmement have proven to take

a significant period of time to finalise. They commenced in 200tanuded in 2014There is no reason to

believe that a negotiation between the UK and the EU on this would be any easier. On the contrary, it has been
obsened that it is inevitable that the negotiators are likely to request desirable exceptions or alterations to
the existing procedur&. Nevertheless, this option is currently regarded by the House of Lords as the most

promising avenue to pursiié.

Option 3: Théeuropean Convention on Extradition 1957

All current EU Member States have signed and ratified the Extradition Convention 1957. Therefore, the UK
could continue cooperating with the Member States in the field of extradition according to the terms of the
Extradition Convention 1957. This would create significant changes to the previous process between the UK
and EU Member States because this convention does not provide for specific time limits, reverts to the use of
diplomatic channels and does not rely dre tprinciple of mutual recognition. The House of Lords has
expressed concerns thattteonvent i on “cannot adequately sdbstit
Furthermore, several EU Member States have repealed provisions implementing the Extraditenti@h

1957 to replace these with the European Arrest Warrant scheme. This could lead to complications in the future

34 Council Decision 2014/835 of 27 November 2014 on the conclusion of the Agreement between the European Union and the
Republic of Iceland and the Kingdom of Norway on the surrender procedure between the Member States of the European Union and
Iceland ad Norway [2014] OJ L343/1

Home Affairs Committee, * E UUKpParliamen)6rDgcemmbrr@®016)e c ur i ty i ssues in
http://www.parliamentlive.tv/Evet/Index/21939c86304 7-480fbfac8d6b3df99239> accessed 12 December 2016

36 European Union CommitteBrexit: future UKEU security and police cooperatibé,December 2016, HL 77 2013, Page 38,
Para 141

37 European Union CommitteBrexit: future UKEUsecurity and police cooperatidi§ December 2016, HL 77 2016, Page 45,
Para 18
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relationship between the UK and relevant EU Member Ste¢es the UK to fall back on the terms of this

convention. The Republic of laad provides an example in this seffse.

Option 4: Separate Bilateral and Multilateral Agreements

This option would allow the UK to negotiate distinct agreements with certain EU Member States and integrate
specifically tailored provisions on extraditesma means to address specific concerns on a case by case basis.
However, this option may not be pursued because Member States are subjected to limitations in their
competence to negotiate and enter into international agreements in areas in which thes Eleneised its
competence® The cooperation between EU Member States in criminal matters such as extradition is one of
these fields. Therefore, since it is clear that an extensive approximation of the provisions relating to the
surrender of individuals lsstaken place under an EU legal instrument, doubt is cast on the feasibility of this

option.

Option 5: UKEU New Security Treaty

The UK Government has published a position paper regarding a future partnership with the EU in the areas of
security, law enforcement and criminal justice. The paper is multifaceted and expresses a desire to achieve a
degree of cooperatiothat goes leyond any existing arrangement the EU may have with other third countries
The basis for the future arrangement is founded upon commitments to cooperate across a reegaiof

measures, to avoianyoperational gaps for law enforcement agencies anddmtain support against threats

of terrorism# Itis also stated hat t hi s Security Treaty’ i's an

op
achieved through decades obllaboratiori*? and stresses that it is in the mutual interest of all parties to
finalise a new arrangemetttat would allow for sustained cooperation under theropean Arrest Warrant.
Nevertheless, the papepntains very little detail on how continued use of fscifidegal instrument could

be achieved. For the time being,appears possible that the relationship between the UK and the EU on

38 \Written Evidence from The Law Society of Scotland, October 2016,
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocumenrti@me-affairssubcommittee/brexi
future-ukeusecurityand-policingcooperation/witten/43327.html

39 Judgment of 31 March 197Commission of the European Communities v Council of the European ComiG22ifres,
EU:C:1971:32, Para 230

““Department for Exiting the European Umnra ofnyt urSe cpa riQowKr 4 miwp ej
18September 2017) https://www.gov.uk/government/publications/securitgw-enforcementand-criminatjusticea-future-
partnershippaper> accessed 22 September 2017

“4Department for Exiting the Europealjustidera ofhhut 0 1ISe cpaiCGowUdkr $ miwp e
18 September 2017) <https://www.gov.uk/government/publications/securilsw-enforcementand-criminaljusticea-future-
partnershippaper> accessed 22 September 2017, Page 4, Para 15

“2Department for Exiting the European Umpsa ofnyt UrSe cpa iGonwr 4 lmiwp e}
18 September 207) <https://www.gov.uk/government/publications/securitgw-enforcementand-criminatjusticea-future-
partnershippaper>ecessed 22 September 2017, Page 13, Para 37
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security issues may not change significantly following membaevghirawal?® However, the prospect of this

option is a matter to be discussed during upcoming negotiations.

Uponreflection, all the above options pose some difficulties and the expectation of the UK discontinuing with
the use of the EAW has raised concerns from various sides. Most concerns focus on the delays that foreseeable
alternatives would likely cause in theopessing of extradition requestsWitnessesbefore the Select
Committee on the European Union, such as David Armond (former Deputy B@eotnal, National Crime
Agency), have gone as far as saying that any other form of agreement regarding extvatlitemn the UK

and the EU would be suboptimal in comparison to the currently established sysSemultaneously, the

Crown Office and Procurator Fiscal Service (an independent public prosecution service for Scotland) has
suggested that Brexitasawha@dé i kel y t o hinder the functionality

UK in a retrogradé® and uncertain position”

THEINTERESTS OFIZENS

The possibility that the UK will rely upon an alternative form of extradition process with the Eldddimxit,

and the worries stemming from this possibility, <c
From a citizen interest perspective, not only is it essential for individuals to avoid facing longer periods of
incarceration in pa-trail detention due to stagnation in the system, but it is fundamental that citizens are
informed as to whether they are likely to be extradited at all. As a result, this section scrutinises the impact
longer pretrial detention could have for those ingluals awaiting extradition and discusses alternatives to

this option. Additionally, an assessment on the way in which the nationality of an individual could affect the
surrendering process is provided, so as to determine whether EU citizens evadiditj@xtathe UK will be
perceived as an impairment to justice or rather viewed as the EU protecting the rights and interests of their

citizens.

“Steve Peers, UK/ EU Security Cooperation AEUlkawAmlysBx i t: t he
September 2017) http://eulawanalysis.blogspot.co.uk/2017/09/uksacuritycooperationafter-brexit.html> accessed 27
September 2017

44\Written Evidence from The Law Sogief Scotland, October 2016,
http://data.parliament.uk/wittenevidence/committeeevidence.svc/evidencedocumentfeume-affairssubcommittee/brexi
future-ukeusecurityand-policingcooperation/written/43327.html

45 Written Evidence from David Armond, Deputy Dire@eneral, National Crime Agency, October 2016,
http://data.parliament.uk/writtenevidence/committeeevidencecgvidencedocument/ednome-affairssubcommittee/brexi
future-ukeusecurityand-policingcooperation/oral/41072.html

46 \Written Evidence from the Crown Office and Procurator Fiscal Service, December 2016,
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocumert@me-affairssubcommitteéorexit-
future-ukeusecurityand-policingcooperation/written/44175.html
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Functionality &Pretrial Detention

The surrender of individuals is far quicker under the Framework De&B@h than under traditional
extradition agreement$, which means that the average detention time in the surrendering country is lower
as a result of the process. AccordingAiison Saunders (Director of Public Prosecutions at the Crown
Prosecution Servicejeplacing the EAW with a different system could cause delagstrimdition?® With
respect to citizens, this poses as a problem since the Home Office Committee (Housenoh€aselect
committeethat examinedHome Officgolicy) has determined that a prolonged extradition procetikady to
subsequently correlate with an extended period of-pi@ detention or, for convicted criminal offenders,
pre-extraditionincarceratiorf® Under UK domestic law, this is unlikely to cause an issue legally following Brexit
becausethe maximum period of time an individual can be held ranges between 56 and 252dawsver,

this is evidently far longer than the maximum under the EAW process.

The European Court of Justice (‘“ECJ’) has +fialevi ou
detention extending beyond the deadline for completing theender of an individual are acceptable as these

will be detracted from the total length of the period of detention to be served in the Member State of
surrender®! Although certain Member States have difficulty in minimising the length dfiakeletention

cases appear infrequent anth fact most Member States report little difficulty in respecting -pial

detention time constraints?> The extradition system under the Framework Decision 2Q0thdsefore,

designed to avoid subjecting individuals toglgreriods of prérial incarceration. By contrast, case law
regarding bilateral extradition agreements such as the one between the UK and the US illustrate that the pre

trial detention period is lengthier when a traditional extradition proeggsies>®

47 Written Evidence from The Crown Office and Procurator Fiscal Service, December 2016,
http://data.parliament.uk/writtenevidence/committeeevidensgc/evidencedocument/ehome-affairssubcommittee/brexit
future-ukeusecurityand-policingcooperation/written/44175.html

48 \Written Evidence from Alison Saunders, Director of Public Prosecutions at the Crown Prosecution Service November 2016,
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidermadnent/edhome-affairssubcommittee/brexit
future-ukeusecurityand-policingcooperation/oral/42904.html

49 Home Affairs Committe®re[ A a062y ¢NBF G& 9! LIt AOS | y R-inGNidion3i Pdtober 20d33HCA OS Y S
615 201314, Pagé, Para 9

WEd Cape & Tom Smith,i a'lThetprnadtoinca nofEnmgrieend and Wal es: Rese
University of the West of England Bristhittp://eprints.uwe.ac.uk/28291/1/CountrReportEnglandandWalesMASTEfinat

PRINT1.pdf accessed 27 September 2017, Page 29

51 Judgment of 16 July 2018@jnister for Justice and Equality v Francis Lan@aBy/15,EU:C:2015:475, Para 52

52Jonat han Go-Rightssmnalysis, of the Enplévnentation and operation of the European Arrest Warrant from the point of
view of defence practitioners’ (2016) CCBE & European Lawyer
http://www.ccbe.eu/fileadmin/speciality _distribution/public/documents/CRIMINAL _LAW/CRMc/EN CRM 20161117 Study
on-the-EuropearArrestWarrant.pdf> accessed 17 May 2017, Page 32

Di ane Webber, ‘“Extradition to the United States: A Long Roa
Terrorism Policy Papeihttp://henryjacksonsociety.org/wpontent/uploads/2015/05/Extraditicto-the-United-States.pdf

accessed 24 Mareh 2017, Page 8
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Lengthier pretrial detention periods are particularly concerning in a context where the UK prison system is
suffering from a crisis of overcrowding because the prison population has somewhat doubled in the past
twenty years to around 85,000 custodial offems> This change means certain prison facilities are
dilapidated and inadequat® whilst general conditions are referred to as dehumaniSivpreover, Penal
Reform International (an independent NGO that promotes fair responses to criminal justicengjqinéts

out that anyone in prérial detention is particularly vulnerable to violence and abum®dl research has also
shown that overcrowding dramatically increases the risk of inmate suicide ahdrseff Recent Ministry of
Justice figures show thahe prison suicide rate in the UK is at a record high, demonstrating a positive

correlation between the two variablé.

Nevertheless, alternative measures to imprisonment, such as bail, electronic monitoring and curfew
requirements have previously been used by the UK judiciary for those awaiting repatriatiditd/eEmber

State®® These possibilities mean that individuatsuld avoid facing the risks associated with-tped

detention, but they could create different concerns for citizens. The Court of Justice for the European Union
(CJEWNas formerly ruled that alternatives to detention, such as electronic monitasingtchave the effect

of depriving an individual of their |l iberty and c
meaning of Article 26(1) Framework Decision Z8(herefore, resorting to these alternatives for {ial

purposes undeexisting judicial interpretation would mean individuals will be forced to undertake lengthier

periods of inconvenient taskshich will do nothing to reduce their overall sentence in the receiving country.

When reviewing the options available to the ti§, EAW Style Agreement is the most promising option for
minimising the concerns explored in this section. Demand for extraditions to EU countries is likely to stay

significant, considering that under the EAW regime, the UK surrendered 5,393 suspeditetolidd States

“HLPR, ‘P r The Howard\zdguelior Pefal RefdreniViay 2017) Hhttp://howardleague.org/prisongnformation/prison
watch/> accessed 12 May 2017
SArianna Silvestri, t‘eflri Kiomgdoondi2i0dB9 Ewmrtolpe adniPri son Obser

https://www.crimeandjustice.org.uk/sites/crimeandjustice.org.uk/files/Prison@i#flions%20in%20the%20UK.pdiiccessed 11
June 2017

%Jami e Dowar darm, st8hbinganddigsp r $ slofn s r e arbehGuardiafLsndon, 12 November 2016)

SPenal Ref or m lrialjusticentaht & oi R%giskhttps://www.penalreform.org/priorities/prerial-justice/issue/>
accessed 21 June 2017

8Meredith Huey & Thomas Mcnul ty, “ | nst iffects of Deprivatbna@dondi t i ons a
Overcrowding (2005) 85(4) SAGE 490, 502
%Al an Travis, ‘“Prison sui ci deTheGuardiafLorgldona26 thnuammadl7Wal es reach r e

60 Judgment of 28 July 201K v Prokuratura Rejonowas R[i Nb R Y IC8I4TBAENT:2016:610
61 Judgment of 28,duly 2018, v Prokuratura Rejonowas R[i NF R Y (G894/065 BJXC:2016:610, Para 54
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between 2010 and 201% High demand for extradition is only likely to increase delays in processing requests
and aggravate all the potential associated consequences. Therefore, a surrender agtbamemitains
provisions on time lirtg, similar to the Framework Decision 2002, may help to limit the length -dfigdre
imprisonment for citizens after Brexit. Conversely, the Extradition Convention 1957 presents various issues
that would fail to alleviate the considered concerfise return to the use of diplomatic channels alone creates

proceduralcomplications and dela?sand is likely to lead to longer periods ofnial confinement.

Nationality & Evading Extradition

The nationality of an individual may become an imporfantor in a posBrexit scenario because this
condition could mean EU citizens evade extradition to the UK altogether. The potential for such a change will
touch upon the interest of citizens for two distinct and opposed reasons. On the one hand, igis wlib
present an obstacléhat diminishes the ability of the UK to ensure the effective prosecution of crimes and
criminals and therefore is likely to damanitizeninterest in upholding justice. On the other hand, this change
may be regarded by EU citizens as an opportunity to remain in the territory of the European Union and have

a better chance to reintegrate into society after their sentence is complete.

The Catre for European Reform (an independent thiakk focused on the work of the EU) argues that trying

to get countries to change their constitutional provisions regarding extradition of nationals following Brexit is
the biggest problem facing the futureteadition process$? Certain countries such as Germany, Poland and

the Czech Republic have all historically excluded extradition of their own nationals on the grounds that this
represents ale factostripping of citizenshiff. As a result, the UK could hadifficulties retrieving offenders,

particularly from a country like the Netherlands,ietidoesnot extraditeits own national®, even to other

62]an Bond, Sophia Besch, Agata Gostynjagkanowska, Rem Korteweg, Camino Montdar t i nez and Si mon Ti |l f
after Brexit UnCeetra BohEucpeanrResealdiApnil 2026) < (
https://www.cer.org.uk/publications/archive/polidyrief/2016/europeatfter-brexitunleasheebr-undone> accessed 11 December

2016, Page 11

63 Oral Evidence from Andrew Langdon QC, March 2017
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocureerhome-affairssubcommittee/brexithe-
europeanarrestwarrant/oral/68836.html

64Camino MorteraMar t i nez, ‘Arrested Development: Why Br eCentreforBri t ai n
European Reformi0 July 2017) kttp://www.cer.eu/insights/arrestedlevelopmemwhy-brexitbritain-cannotkeepeuropean
arrestwarrant> accessed 24 August 2017

65 Damian Chalmers, Garetlades & Giorgio MontEuropean Union Law: Text and Mater{@isEdition, Cambridge University
Press, 2014) Page 649

6Mi chael Faure & Stefan Ubac hs  Ausliefeturgsrédie tdehSchehgéeriragsstaatan Neu&a b i n e
Entwicklungerkreiburg im Breisgau, 2002, 3372
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EU Member States, without guarantees that the individual will return to serve their custodial sentbece in

Netherlands’

Moreover, a recent judgment by the CIJEWPa@truhhif® might also make it difficult for the UK to retrieve
offenders who are found and arrested in EU countries other than their own. The CJEU has suggested that a
Member Statethat receives an extradition request from a third country must inform the Member State of
which the citizen in question is a national. The Member State of which the citizen is a national is then able to
request that the individual be surrendered to their jdigsion, rather than the jurisdiction of the third country.

In essenceRetruhhinincreases the chances that EU citizens may escape extradition to the UK iBiepibst

society because the UK will become a third country and thus the home state ofukededll have the last

word on the extraditior§®

The EAW system has been successful in ensuring that there is a swift administration of justicebfordenoss
crimes because the process relies on the idea that all EU citizens can be surrender&diManmyber State

and be submitted before the appropriate justice system. Considering that the UK requests the surrender of
far more citizens from EU Member States than from third countries, prospective changes may have
detrimental effects for the enforceme of justice’® This is discouraging for UK citizens, especially for the
victims of criminal offences, because it is undoubtedly in their interest that offenders should be tried and

convicted in the UK for offences committed in the UK.

On the other handan important feature of extradition within Europader the European Arrest Warraist

that EU citizens belong to a common spabere criminal procedussand sentences are underpinned by EU

law and the respect for fundamental rights. It is in the interest of EU citizens to remaBUn\dember State

that will continue to uphold mutually accepted provisions on EU citizenship and detention rigbtiakgs

after Brexit. The possibility of escaping extradition might consequently be interpreted as protecting the

interests of EU citizens who are the subject of a surrender request from the UK. This is because the UK will no

67ZsuzsannaDedRac s many & Rob Bl ekxtoon, ‘The Decline of t he Nati on:
European Journal of Crim@riminal Law and Criminal Justice 317, 347
68 Judgment of 06 September 2016f S1 aSA t SUNUWZKKAY @ [ I (i @E5BR/EH, BEVERMHEEI0 RParak0 HS Yy S NI

Martina Menghi & Bernardo VasconcelbBbW , K Ci'tTihze rCohirg 'lsaDercatsi o
(Federalismi.it31 May 2017) http://www.sipotra.it/wp-content/uploads/2017/06/Th&Court%E2%80%938ecisioAn-the-
PetruhhincaseEUCitizenshighasnot-beenextraditedyet.pdf> accessed 24 July 2017, Page 18

NCA, ‘“Wanted by the UK: E u r-avimeya 2 NMioddl €rifrie Agstaoy9 Mayr?@16)st at i st i ¢ s
http://www.nationalcrimeagency.gov.uk/publications/europemmestwarrantstatistics/wanteeby-the-uk-europeanarrest
warrantstatistics/690wantedby-the-uk-europeanarrestwarrantstatistics2009may2016-calendafryear> accessed 1Becember

2016
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longer be obliged to upholdh¢ same obligations, including obligations under the EU Charter of Fundamental

Rights’!

Mor eover, the CJEU recognises the importance of a
sentence and has encouraged judicial authorities to talkento consideratior Avoiding extradition to the

UK arguably protects an EU citizen’s interest to
continue to feel like an EU citizen and retain this identity, rather than feel like a strangéirth@tintry.

This opportunity may also allow citizens to remain in a country where they are familiar with local culture,
language and tradition and possibly have family connections thereby helping their reintegration Bridsess.

a result, evading extraehn to the UK ensures that EU citizens remain in the territory of the EU, continue to

feel like EU citizens and benefit from the protection that EU law provides during extradition and throughout.

It is too early to speculate on whether the propose@ecur i ty Treaty’ could avoi
individual into a decisive factor. At the same time, all other-Bosstit options set out earlier are unlikely to

stop this condition becoming pivotal in future extradition decisions betweebkhand EU Member States.

The surrender agreement between the EU, Norway and Iceland justifies refusal based on cifiaehgitip

means that a comparable EAW Style Agreement could also adhere to a similar position. Some believe that the
UK may not necessly seek to negotiate this equivalent provisioespecially because the UK is not reluctant

to the extradition of their own citizens because of their nationdlifowever, Member States might be more

prone to do so for constitutional reasons. Lastlg, Extradition Convention 1957 also contains a provision

that enables contracting parties to refuse extradition of their own natidh&dsr the UK to fall back on this
agreement would mean definitively allowing countries to use citizenship as ae ¢agefuse extradition in

the future.

71HC Deb, 07 September 2017, Vol 628, Col 347

72 Judgment of 17 July 2008roceedings concerning the execution of a European arrest warrant issued against Syzmond<olowski,
66/08, EU:C:2008:437, Para 45

73 Celeste Davis, Stephen JBahr &ICaroNar d, ‘' The process of offender reéentert egrat i
society’ (2013) 13(4) SAGE 446, 452

74 Council Decision 2014/835 of 27 November 2014 on the conclusion of the Agreement between the European Union and the
Republicof Iceland and the Kingdom of Norway on the surrender procedure between the Member States of the European Union and
Iceland and Norway [2014] OJ L343/1, Article 7

“Joanna Dawson, Sally Lipscombe & Samant hraonddbirg ResearchTPhper, Eur o p
No. 07016, 18 April 2017, Page 32

76 Select Committee on Extradition Ldtradition: UK law and practic25 February 2015, HL 126 2613, Page 50, Para 162
77 European Convention on Extradition 1957, Article 6
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CONCLUSION

In summary, taking into consideration the evidence and the opinions provided for by practitioners and
academics in the field of European criminal law, it is apparent that Brexit poses a thredutarthstability

and practice of extradition between the UK and EU Member States. This paper has specifically identified that
changes to the administrative framework are likely to destabilise the functionality of the procedure and cause
considerable delaysespecially because alternative surrender processes will struggle with the volume of
extradition in Europé At the same time, the guarantee under the European Arrest Warrant that EU Member
States will surrender their own nationals to the UK is likebettost by withdrawing from the EU. In turn,

these problems threaten to encroach on the interests of all citizens, not only those subject to extradition

requests, but also those who want to retain an effective and efficient justice system.

Fundamentallyf or t he protection of citizens i nterests

justice throughout Europe, it is vital that the UK pursues an opiti@nminimises change to the current

extradition system. According to Guy Verhofstadtdt Eur opean Parl i ament’s Br
cooperation between the UK and the EU cannot continue under the Framework Decision 2002 so long as the
UK maintains the desire for jurisdiction on extraditibfihis does suggestat Brexit will leadd a change in

the legal framework underpinning extradition between the EU and the UK in the future, but does not mean

that an effective surrender agreement cannot be reached.

Presently, it is clear that there is a strong interest and intention on bafhihiké UK to finalise an agreement

with the EUhat would avoid substantial changes to the existing process. Although there are multiple barriers
to the prospect of achi evi nt@, itishpebagerttatptiissoption clibu t ur e
safeguard effective cooperation in extradition by allowing the UK to remain part of the law enforcement
agencies in the European Union. An extension of close cooperation between the UK and the EU Member
States, based on existing practices and provisiensgld ensure the retention of an operational surrender
system throughout Europe. Subsequently, this would assist in minimising the risks that Brexit poses to citizens

and would specifically serve to protect the interests of citizens identified in thés. pa

78 Written Evidence from Steve Peers, Professor at the University of Essex, September 2016,
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocumert@me-affairssubcommittee/brexi
future-ukeusecurityand-policingcooperation/oral/39000.html

“Justin Govier, ‘R®pegalk Biol ISuWBB &hbcikoBid mumest?017)hk ¢
http://www.ibblaw.co.uk/insights/blog/repedill-will-removeright-suegovernment> accessed 23 August 2017
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